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In the 


United States Court of Appeals 


For the Ninth Circuit 


Bit Corsert, Appellant, 
Wo 
THE UNITED STATES OF AMERICA, Appellee 


Upon APPEAL FROM THE Districr Courr or THE 
UNITED STATES FOR THE WESTERN DISTRICT OF 
W ASHINGTON, SOUTHERN DIVISION 


BRIEF FOR APPELLANT 


This case involves an appeal from a conviction for 
evasion of federal income taxes 1n violation of former 
Section 145(b), Title 26 U.S.C. 


JURISDICTION 


The jurisdiction of the District Court was based 
on U.S.C. Title 18, Sec. 3231. Venue of the District 
Court was based on Rule 18, Federal Rules of Criminal 
Procedure. The defendant was indicted on four counts 
for evasion of federal income tax by a Federal Grand 
Jury on August 1, 1952 (R. 3-6). Count One involved 
the vear 1945, Count Two involved the year 1946, 
Count Three. the vear 1947, and Count Four the year 
1948, The defendant was arraigned on August 8, 1952, 
and pleaded not guilty to all four counts CR. 10 and 
11). The defendant was tried and found guilty on 
Gounts 1 amd 2 CR: 13. 17) and judgment and sen- 
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tence were entered by the United States District Court 
for the Western District of Washington, Southern 
Division, on December 28, 1954 (R. 17-18). 


Jurisdiction of this court is based upon U.S.C. 
Title 28, See. 1291. Notice of Appeal was filed in the 
District Court for the Western District of Washing- 
ton, Southern Division, on December 29, 1954 (R. 20- 
21). Federal Rules of Criminal Procedure, Rule 37. 
Venue of this court is established by U.S.C. Title 28, 
Sec. 1294(1) and the fact that the defendant was con- 
victed for an offense occurring in the Western District 
of Washington within this circuit. 


STATUTES INVOLVED 


The statute involved in this case is See. 145(b), Title 
26, U.S.C. (1939) which states as follows: 
‘(b) Failure to Collect and Pay Over Tax, or At- 
tempt to Defeat or Evade Taxr—Anv person re- 
quired under this chapter to collect, aceount for. 
and pay over any tax imposed by this chapter, who 
willfully fails to collect or truthfully account for 
and pay over such tax, and any person who will- 
fully attempts in any manner to evade or defeat 
any tax imposed by this chapter or the payment 
thereof, shall, in addition to other penalties pro- 
vided by law, be guilty of a felony and upon con- 
viction thereof, be fined not more than $10,000, or 
imprisoned for not more than five years, or both, 
together with the costs of proseention.”’ 


QUESTIONS PRESENTED 
1. Was there evidence, sufficient to take the case to 
the jury, that income was received by defendant and 
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not entered in the books in amounts exceeding the in- 
come restored by defendant to the books and tax re- 
turns in 1945 and 19462 


2. Did the testimony of a government agent pur- 
porting to trace items into deposit tickets in evidence 
constitute error where the deposit tickets were not m 
evidenee nor in existence ? 


3. Does it invade the province of the jury for a 
revenue agent, purporting to make an accounting 
summary on the basis of the evidence introduced, to 
testify both orally and by exhibit, not on hypothesis 
but as proven fact, that defendant received certain 
income, when the records in evidence on their face 
show the contrary and his conclusion of receipt of 
income is inference or speculation from contradictory 
testimony which does not directly establish receipt of 
the income? 

4. Was it proper, in a case where net worth is not 
involved, to introduce financial statements of defendant 
having no bearing on the issues‘and then put ina great 
mass of far removed, immaterial, prejudicial evidence 
in an attempt to prove the statements false? 


STATEMENT OF FACTS 

Defendant was indicted for income tax evasion on 
four counts for the calendar years 1945, 1946, 1947 and 
1948, respectively CR. 3-5). Count Four for the year 
1948 was dismissed by the Court CR. 827). Corbett was 
acquitted by the jury on Count Three for the vear 1947 
CR. 13, 1135). 'Phis appeal involves Counts One and 
‘Two, the vears 1945 and 1946, for which defendant was 


convicted and sentenced to two and one-half years on 
each count, the sentences to run consecutively, and a 
fine of $5,000 on each count, together with costs (R. 13, 
17, 18, 1185, 1154). The indictment for 1945 alleged that 
defendant’s net Imcome was reported as $10,021.48, 
whereas it actually should have been $23,359.07 (R, 3). 
The indictment for 1946 alleged that defendant’s net 
income was reported as $8,274.44, whereas it actually 
should have been $26,759.01 (R. 4). 


Prior to tvial defendant demanded a bill of particu- 
lars specifying the items aggregating the claimed net 
income for each vear (R. 6). This demand was denied 
Chaeeon. 


At the trial the government made no attempt to show 
anv increase in defendant’s net worth, but attempted 
to prove that specific items of ineoime had been re- 
ceived by defendant and not reported. For the years 
1945 and 1946, these itenis of alleged income grew out 
of the operation by defendant of the Claremont Hotel, 
Seattle, as an individual proprietor and were: 


(1) That the income of the Claremont Hotel had, be- 
fore being reported on defendant’s tax returns im the 
years 1945 and 1946, been reduced by allowanees eredit- 
ing the guests’ accounts on the books of the hotel when 
in fact the guests had actually paid the aecounts CR. 
796, 800). 


(2) That some overnight reutals of rvoms and cots 
by the night clerk in the vears 1945 and 1946 had not 
been reported (R. 796, 799). 


(3) That salary checks of $350.00 received by an 


a 
employee named Newton had been delivered over to 
defendant in the year 1945 and that the emplovee had 
not received the benefit thereof (R. 796). 


Defendant operated the Claremont Hotel as an indi- 
vidual in the last six months of 1945 and in 1946 (Rt. 
261, 863). The hotel was operated in the first six months 
of 1945 by a corporation wholly owned by defendant 
@r. 201, 863). 


Defendant maintained books and records for the 
hotel (R. 929-930). The Internal Revenue agents who 
audited these books testified that the bookkeeping sys- 
tem used was entirely adequate and would show the 
correct amount of tax if the entries made therein were 
eorrect (R. 761, 785-786, 812). Defendant’s returns 
agreed with the books (R. 761). 


Charges to guests at the Claremont hotel usually were 
entered on guest ledger sheets every night (It. 275-278, 
596-600, 893-898). These charges were carried forward 
day by day in accumulated totals as accounts receivable, 
were transferred to a daily transeript and eventually 
went into the income reported on the income tax returns 
unless reduced by some offsetting entry. (R. 275-278, 
596-602, 895-898, and Def.’s Ex. A-1 for illustration). 
The hotel had some transient guests, but many of the 
guests stayed there by the month (R. 865). During this 
period the defendant was attempting to transfer more 
rooms to a transient basis beeause of the higher return 
(R. 865, 867-871, 900). 


When a guest made a payment on his account, he was 
eredited with the payment on the guest ledger sheet 
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(R. 145-148, 342-343), and the payment was entered on 
a daily cash sheet CR. 145-148, 342-543). There were 
instances where the guests did not pay the charges en- 
tered against him on the ledger sheet, ineluding in- 
stances of bad debts, adjustments on his account, and 
free lodging (R. 330, 626, 859, 909-913). 

Where guests were given credit on the guest ledger 
sheet for amounts that they did not pay, pink allowance 
slips (entitled ‘tgnest eredit slip’’) were prepared 
showing the amount of the credit and these slips had 
to be okayed by defendant (R. 618-619, 626). They 
were then entered on the guest ledger sheet as a credit 
to the guest and as an allowance (R. 289-290). 


A guest remaining six days at times received the 
seventh day free (R. 228), and sometimes permanent 
guests received a 3lst day free (R. 454-455). Em- 
ployees, as well as certain notable or entertainment per- 
sonalities, were given free lodging Ci. 355-356, 389, 
787, 884-885, 906, 909). Newton, who had been a clerk 
at the hotel, testified a number of times that there were 
actual bona fide allowances (R. 411, 434, 472). Harold 
Vowles, who had been night clerk and ight auditor, 
testified that there were valid allowances (R. 626). 
Bernice Morgan, who had been a clerk, testitied that 
allowance slips where there was an erasure represented 
money that was supposed to be paid back to guests on 
wm adjustment (R. 162). Beatrice Murta, who had 
been the bookkeeper, testified that the allowances could 
be bad debts (R. 330). All of these witnesses were gov- 
ernment witnesses. 


Myrtle Cole and Anna Chapman, two permanent 
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residents of the Claremont hotel for many years, testi- 
fied their monthly bills during this period would show 
a charge far in exeess of the amount actually paid. 
which was the O.P.A. ceiling, and that an allowance 
would be given which would reduce the bill to the 
amount actually paid (R. 873-874, 877-879). They often 
paid their bills on this basis to Loretta Newton (R. 
61D, 879). 


Various witnesses including defendant testified that 
defendant had prepared or caused to be prepared al- 
lowance slips in some cases where the guest had actually 
paid his entire bill, including the amount of the allow- 
ance (R. 350-354, 601-602, 618-619, 912-917). On the 
basis of these shps, the clerks made the same entries on 
the guest ledger sheets that they made in the case of 
any other allowanee, that is by crediting the guest and 
showing the amount as an allowance CR. 349-354, 561- 
364, 548 et seq.). The effeet of these improper allowance 
slips was to reduce by the amount thereof the income 
which would otherwise have been reported on defend- 
ant’s returns (R, 284-285, 300, 605, 775). 


Government agents MeCarthy and Marx had segre- 
vated some of the guest Iedger sheets and allowance 
slips of the hotel into groups (R. 749-750, 766) and 
these groups were introduced in evidence as plaintiff’s 
Bemis 13, 1, 15, 16, 17, 46,47, 49, 51,64, 72-A. B and 
(and 73-A Band C. 

Nineteen former guests of the hotel testified that they 


had paid their bills and received no actual allowances 
(R. 485-540). In each of these cases defendant had 
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caused to be made an allowance slp showing part or 
all of the amount of their bill as having been allowed 
to them rather than paid. The total of the allowances 
so testified to was $26.50 in 1945 and £962.50 in 1946. 
(See Appendix A) 


Bernice Morgan a clerk, identified on guest ledger 
sheets introduced as plaintiff’s exhibit 18 certain guest 
accounts which she recognized as having been paid 
because of entries to that effect by her which had been 
erased and allowances entered (R. 157-169). The allow- 
ances totaled #€752.26 for 1946. (See Appendix B) 


Loretta Newton, a clerk, was shown a group of guest 
ledger sheets which had been segregated by the govern- 
ment agents and marked plaintiff’s exhibit 15 CR. 399). 
She identified certain specific ledger sheets as having 
heen paid, although allowance shps had been written 
for these accounts, and testified that generally she had 
never given an allowance where the money had not al- 
ready been paid (CR. 855-363, 464, 477). The specific 
items testified to totaled $520.58 for the vear 1946. (See 
Appendix C). Two additional guest ledges tickets to- 
taled $125.93 for the vear 1946 (R. 464-465, Pltf.’s Ex. 
51). (See Appendix C). Newton also introduced a note 
book which she had kept (Pitf.’s Ex. 45), listing certain 
allowances which she entered on the records in 1946 
although they had been actually paid by the guests, and 
introduced hotel guest ledger cards concerning these 
same accounts (R. 867-869). These totaled $258.58. 
(See Appendix C). The total of the above items (Pltf.’s 
Ex. 46, R. 371) for the year 1946 was $904.39. She tes- 
tified that the book (Pltf.’s Ex. 45) included also pro- 
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per allowances which had been actually given to the 
gnest. (R. 411). 


Irene Krueger, a telephone operator, identified a 
number of allowance slips that were partially in her 
handwriting (R. 210-224). She testified, however, that 
she did not know whether the guests received the bene- 
fit of these allowances (R. 218). As to one shp in the 
amount of $110.75, marked ‘‘cash shortage’’, she testi- 
fied that she had never been short mm her eash (R. 213). 


Harold H. Vowles, the night clerk, testified to two 
rooms where $15.44 and $47.14 had been paid but re- 
moved from the ledger sheet (R. 617-618). 


An expert witness, Arthur W. Bauman, fumed and 
photographed some of the cash sheets used by the de- 
fendant’s hotel (Pltf.’s Exs. 52-62) showing that some 
entries on these sheets had been removed (R. 546-547). 
Entries so removed from these vash shects were in the 
same names and amounts and bore the same dates as 
allowance slips in evidence totaling $566.64 in 1945 and 
$388.91 in 1946 (R. 541-573). (See Appendix D) 


The govermnent called as a witness William I". Marx, 
who had been the Internal Revenue agent investigating 
the case, but who at the time of testifving was in private 
practice as a certified public accountant (it. 759-760). 
Marx testified that he had compared allowances in evi- 
dence with deposit tickets in evidence of the various 
personal bank accounts and the hotel accounts for the 
day after the allowance slip was dated, and attempted 
to find deposits of cheeks which agreed in exact amounts 
with the allowances (R. 766). Marx examined plain- 
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tiff’s exhibits 73-A, 73-B and 73-C and testified that he 
had so traced certain amounts therefrom into the Bank 
of California and the National Bank of Commerce ac- 
counts of defendant for 1945 and 1946 (R. 771). How- 
ever, there were no deposit tickets of the Bank of 
California in evidence or in existence for 1945 since they 
had been routinely destroved by the bank (R. 182-133). 
Marx then totaled the allowances in plaintiff’s exhibits 
72-A, 72-B and 72-C (R. 772). Marx testified that in 
1945 there were curreney deposits in the various per- 
sonal bank accounts totaling $7,706, and in 1946 there 
were currency deposits in the various personal bank 
accounts totaling $61,502.99 (R. 778-775). 


Defendant testified that he had borrowed large sums 
from Mr. Birkland starting in June and July, 1945, in 
the amounts of $75,000, $49,000, $50,000 (R. 925). De- 
fendant also testified that during the period 1945 to 
1948 he was borrowing heavily at various places (R. 
w20)). 

Some rooms and cots m the hotel were rented by the 
night elerk, Vowles, on a one-night basis where no guest 
ledger sheets were prepared, and part of these receipts 
were not entered on the cash sheet (R. 605-610). These 
night receipts not entered on the cash sheets did not, 
in the regular way, get into the income accounts of the 
hotel CR. 316-317, 607-608, 777). Vowles testified that 
he had kept a xeeord from the time he commenced work 
in February, 1945, until July 1, 1947, of the night 
rentals not put through the books in the regular manner, 
and it was about $7,200 (R. 611-612, 633). Also, at 
another point in his testimony, he estimated that. the 
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night rentals could have run $20 to $30 per night (IR. 
611). Vowles testified that he commenced work for the 
hotel on February 7, 1945, and worked until December, 
1947 (R. 596). and that the night rentals not entered 
on the books in the ordinary way did not continne 
through this entire period (R. 610). In beth 1945 and 
1946 when defendant was away on trips the night reit- 
als were entered on the books in the ordinary way (Rh. 
610). Former revenue agent Marx testified that it was 
possible that some of the rooms rented by Mr. Vowles, 
the night clerk, where no guest ledger sheets were 
ereated, went into the books (R. 788). 


Loretta Newton testified that as a vice-president she 
received from the corporation operating the Claremont 
hotel during the first six months of 1945 salary checks 
totaling $350 or $360 CR. 383). She testified she re- 
turned these to the defendant (R. 383-384). The reve- 
nue agents stated that the salary was $368.80 on which 
473.76 was withheld so that the checks totaled $295.04 
(R. 776). Defendant denied that these cheeks were 
returned to him (R. 942). The withholding on this 
amount went to Loretta Newton (R. 384). 


Newton could not testify whether she received any 
of the $350 salary as vice-president beeause she said 
she received some money of her own and didn’t know 
whether it was all mixed up (R. 3884). She received an 
income tax refund CR. 384). 


During 1945 and 1946 the Claremont hotel was under 
O.P.A. rental regulations (Def.’s Ex. A-6, R. 627, 865- 
867. 923). Defendant had apphed for inereased rental 


12 


rates for his rooms, and this appheation was subse- 
quently granted (Def.’s Ix. A-7, R. 867 and 886). 


Defendant testified that he had restored to income 
on the books of the hotel the full amount removed or 
withheld from the books, whether by means of improper 
allowanees or by the night clerk rentals, by causing the 
bookkeeper from time to time to reeord as ineome flat 
suns called ‘‘overages’’, ‘‘transient rentals’’, and other 
eeneral designations CR. 899-905, 943-945). 


The cash sheets (Pltf.’s Iixs. 11, 12) and the transient 
rent journal (PItf.’s Ex. 9), wherein entries were made 
from the cash sheets, contain items of cash income un- 
der the heading of transient rents, overages, eash short- 
ages and the like, for which there are no guest ledger 
ecards. The totals of these entries are as follows (Pltf.’s 
Ix. 9, Def.’s Ex. A-8; R. 903-905) : 


July, 1945-December, 1945 $4,537.35 
Jan., 1946-December, 1946 £7 900.77 


Mis. Murta, the bookkeeper, testified that defendant 
from time to time gave her cash in lump sums whieh 
she put in the bank and added to income on the eash 
sheets (CR. 269-270, 285, 313-314, 320). This was con- 
firmed by the clerks (R. 269-270, 285, 313-314, 320, 404, 
Pitf.’s ix. 11). Revenue agent Marx testified that he 
had found on the eash sheets hunp sum additions to 
income totaling $1,465.73 in 1945 and $5,106.25 in 1946 
(CR. 768). The eash sheets show, however, lump stn 
additions to income in 1945 of $1,665.73 rather than 
$1,465.73 in the transient rent column as follows: 


1945 Entered by Kxact Words Amount 
Aug. 18 B. Murta ‘Cash over”’ € 615.73 
Bepi 12 3B. Murta ‘‘Cash’”’ ‘Papers”’ 200.00 
Od. 7 B. Murta ‘Various Guests”’ 
‘Trans. Rent”’ 250.00 
“Cash” 
Dee. 5 B. Murta ‘*‘Cash Shortage”’ 400.00 
Cash’ 
Dee. 5 bo inna " Tivans. Kent’’ 200.00 
Total $1,665.73 


In addition, there are lump sum additions to the 
‘permanent rent’? column of the cash received journal 
(Pitf.’s Ex. 9) in the following amounts: 


July 3, 1945 $105.00 
August 3, 1945 105.00 
November 15, 1945 200.00 

Total £410.00 


The lump sum additions to income in 1945 were, 
therefore, $1,665.73 plus $410.00 or a total of $2,075.73. 


Govenrment witness Costello, who had been the ac- 
countant making up Corbett’s 1945 tax return, testified 
that $1,400 had been added to income as an additional 
cash item which he had placed under ‘‘wagering and 
other Ineome’’ because he advised defendant it was 
better to place it in that category than as “cash over” 
CR. 685-684). An additional $2,000 was put on the 1946 
return in the samie manner and under the same heading 
etc SaaS, Wt 1029). 
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Government witness MeCarthy identified financial 
statements which had been given by the defendant to 
the government agents, representing the defendant’s 
finanial position in 19388 and Deember 31, 1948, and 
these were admitted over objection (Rt. 739-740, Pltf.’s 
Ea: 71). 


The government then introduced into evidence over 
objection financial statements which defendant had 
eiven to his hanks (ht. 741). These were statements to 
Bank of California, May 16, 1946 and May 15, 1947 
(Pitf.’s x. 27); to the National Bank of Commerte, 
February 1, 1947 and November, 1947 (Pltf.’s Ex. 31) ; 
and statements submitted to the Peoples National Bank 
Of May 15, 1947 and Deceimnber 1, 1948 CPHT.’s Tix, 33) 
(RR. 741-747). 


‘Testimony as to defendant’s financial affairs between 
1919 and 1988 and after 1948 was developed on eross- 
examination of defendant. This testimony is outlined 
in the arguinent, 


SPECIFICATIONS OF ERROR 
Appellant relies upon the following errors of the 
Court below: 


lL. The Cowrt erred in denying defeandant’s motion 
for judgment of acquittal at the close of the case, since 
there was not sufficient evidence of unreported imcome 
to sustain a conviction on cither count as a matter of 
law (Statement of Points, Nos. 2, 5, 16). 


2. The Court erred in allowing government agents 
Marx and Holtbherg to testify that on the exhibits in 
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evidence certain amounts could be traced to defendant's 
bank aecount when there were no sueh exhibits in the 
record (R. 759-827) (Statement of Points, No. 19). 


3. The Court erred in allowing government agent 
Holtberg under the guise of giving an accounting suin- 
mary to usurp the province of the jury by testifving 
that the evidence established receipt by defendant of 
certain income, whereas this was not estab- 
ished by any books or records but was c¢on- 
trary to them and was only Holtberg’s inference 
from conflicting testimony. Plaintiff’s exhibit 74 was 
offered containing these conclusions of Holtberg (R. 
793). Defendant objected on the ground that it was 
incompetent, irrelevant and immatemal CR. 793) and 
that sinee the exhibit was said to be based on all of the 
evidence in the case, it left it too broad to determine 
upon what basis he made his computations (R. 795). 
The Court, without ruling on the objection, directed 
that a copy of plaintiff’s exhibit 74 be passed to each 
juror and permitted Holtberg to testify orally as to 
each item therein (R. 795 et seq.). Later the Court 
admitted plaintiff’s exhibit 74 CR. 825) (Statement of 
Poms, Nos, 11, 19,20, 21, 22). 


4, ‘The Court erred in admitting plaintiff's exhibit 
71, a written statement given by defendant to agent 
MeCarthy as to defendant’s financial position in 1938 
and December 31, 1948 (R. 789-740). Plaintiff’s exhibit 
71 showed net worth in 1938 of approximately $110,950 
and on December 31, 1948 of $28,021.56. Defendant's 
objection was the ‘‘basie objection plus definitely 1ow 
the objection that the Commissioner has not certified 
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any income tax deficiency authorizing this proeedure”’ 
(R. 740). The ‘tbasie objeection’’ was that an admission 
of defendant is Improper, nimaterial and incompetent 
until the corpus delieti was proved (R. 66). Statement 
of Points, Nes. 7, 17, 24%, 26). 


d. The Court erred in admitting plaintiff’s exhibits 
27, 31 and 38, consisting of financial statements given 
by defendant to banks as follows: 


lixhibit 27—Statements to Bank of California 
as of May 15, 1947, February 1, 
1947, and May 16, 1946 (R. 136). 
Exhibit 31—Statements to National Bank of 
Commeree, Central Branch, as of 
February 1, 1947 and November, 
1947 (CR. 140). 
exhibit 38—Statements to Peoples National 
Bank as of May 15, 1947 and De- 
cember 1, 1948 CR. 127). 
Defendant objected to these exhibits on the ground that 
they were incompentent and immaterial CR. 127, 1386, 
141). The Court reserved ruling. They were reoffered 
after introduction of plaintiff’s exhibit 71 CR. 740). 
Defendant renewed his objection (R. 741) but they 
were admitted (R. 741). (Statement of Points, Nos. 
Akye20). 

6. The Court erred in permitting the government to 
put inte evidence CR. 970-973), through questions to 
defendant, the existence of and the contents of a peti- 
tion for bankruptey filed by defendant in 1925 (Plitf.’s 
Ex. 79 for identification), over the objection of defend- 
ant that it was immaterial (R. 970) and without admit- 
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ting the exhibit, the Court stating to government coun- 
selects 971): 


‘The Court: Before I admit the exhibits as a 
whole you ean direct the witness’ attention to 
those portions you have in mind, * * *”’ 
(Statement of Points, No. 12) 


7. The Court erred in permitting the government to 
put into evidence (R. 985-987), through questions to 
defendant, the fact of and the details concerning a suit 
against defendant for a $249 fuel bill in 1938 (R. 979- 
980; Pltf.’s Ex. 80 for identification), over the objec- 
tion of defendant (R. 984) and without admitting the 
exhibit. (Statement of Points, No. 24) 

8. The Court erred in permitting the government to 
read into evidence (R. 981-984), without having it 
marked or introduced, an affidavit of defendant in 1928 
in which he stated that he was entirely without funds 
and asked welfare for his wife. Defendant objected to 
the reading from this affidavit on the ground that it 
was incompetent, irrelevant and immaterial and com- 
pletely prejudicial having no reference to any issue 
in the case (R. 982-983). The Court stated (R. 983): 


‘The Court: The portion relating to the state 
ments made in the affidavit concerning his 
financial status at that time is admissable and 
may be referred to.”’ 

(Statement of Points, No. 13). 

9. The Court erred in permitting the government, 
over detendant’s objection that it was immaterial and 
the trial should be confined to the years involved (R. 
992-993), to exainine defendant coneerning the amount 
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of income taxes he had paid since 1948 and the tax 
status of his sale of the Claremont hotel in 1951 (R. 
991-994). Statement of Points, No. 14) 


10. The Court committed plaim error in permitting 
the government to examine defendant as to a large 
mumber of his financial affairs between 1919 and 1988 
in an effort to show falsity in defendant’s financial 
statement of 1938 (CPItf?’s Hix. 71) which was irrelevant 
und immaterial (R. 966-987). (Statement of Points, 
NOsa2>,2"). 


ARGUMENT 


While failing to estabhsh that any income of de- 
fendant in 1945 and 1946 was unreported, the govern- 
ment linproperly made the contrary appear to the jury 
by putting a revenne agent on the stand as an ‘‘ex- 
pert’? who usurped the function of the jury by as- 
serting as proven fact that which was only his own 
personal interference. Also the government improp- 
erly prejudiced the jury by introducing irrelevant 
statements and attempting to prove them false. 


This case involved the operation of the Claremont 
Hotel in Seattle. The issue, for the years 1945 and 
1946 in which there were convictions, was whether de- 
fendant received income from mght rentals, and in- 
come from guests in amounts which the guest ledger 
sheets showed as having been granted to the guests 
as allowanees, which he failed to yveport on his re- 
turns. The evidence established and defendant ad- 
mitted that some mght rentals had not gone through 
the books in the ordinary way and that accounts re- 
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ceivable from guests on guest ledger sheets had been 
reduced by allowances in some cases where the guest 
had actually paid his entixve bill. Defendant claimed 
that he had restored to income in each year the full 
amount of these items by lump sin additious to the 
books and tax returns. 


ae 
Insufficient Evidence on Receipt of Unreported 
Income To Take Case to Jury. 


Ou the evidence imtroduced there was a reasonable 
doubt, as a matter of law, as to whether defendant 
had received any substantial unreported income, and 
the case should not have been submitted to the jury. 
In our discussion of this point it is important to bear 
in nund that the Claremont Hotel was operated by 
a corporation during the first six months of 1945 so 
that the mght rentals and allowances involved are 
those for only the last six months of 1945 and for the 
entire vear 1946. 


I. Night Rentals 


The only evidence as to the amount of night rentals 
not recorded in the books in the ordinary way was 
in the testimony of government witness Vowles. When 
asked to give an estimate of these rentals he said 
they might average $20 to $30 a night (R. 611). He 
stated, however, that this would not be for the entire 
period because whenever defendant was out of town 
Vowles put the night rentals through the books in 
the ordinary way (R. 611). He then testified that 
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he had kept a written record of these mght rentals 
which were not reeorded in the ordinary way, but 
had destroyed it when O.P.A. controls went off CR. 
611-612). The total of this written record was about 
47,200 covering the perod from February 7, 1945 
fod nig 4, L98Y Cik..396),612—623)). 


The testimony as to the written reeord casts at least 
a reasonable doubt on any calculation based on $20 
per night, Which, as we will show, was used by the 
government ageits. If we multiply $20 by 873 days, 
the period covered by Vowles’ written record from 
February 7, 1945, to July 1, 1947, we would reach a 
fleure of $17,460, far more than double that of the 
47.200 total of the written record. Vowles’ recollec- 
tion of his actual written record is more to be trusted 
than his estimate, pulled out of the air, of $20 to #380 
per night. particularly in view of luis testimony that 
there were periods when defendant was on trips 
when these rentals were put on the books in the ordi- 
nary way, and the laek of testimony as to the time 
and duration of these periods. Vowles said that de- 
fendant was away for periods both in 1945 and 1946 
CR. 610). Governmeut witness Newton testified to 
one such trip in the latter part of 1945 but there was 
no showing as to the time defendant was away, although 
it appeared that the trip began sometime prior to 
November 15, 1945 and extended into 1946 (R. 386- 
889). 


Even from the $7,200 total of the former written 
record it is impossible to arrive at the amount for 
either the vear 1945 or the vear 1946 with the ecer- 
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tainty required to sustain a conviction. For all that 
appears in the record the bulk of the $7,200 could 
have been in 1947, a year for which defendant was 
acquitted. In a tax evasion case where each year is 
a separate count, the burden is on the government 
to establish what portion of this amount acerued dur- 
ing each separate year. U. S. v. Altruda, 224 F.(2d) 
935, 988 (C.A. 2). We subinit, therefore, that in de- 
termining whether there was sufficient evidence to 
take this case to the jury, no income from night rentals 
is properly to be considered. 


2. Allowances 


Defendant approved a large number of pink allow- 
ance slips (actually entitled ‘‘guest credit slips’’) 
during both 1945 and 1946 on the basis of whieh the 
clerks reduced the charges against the enests appenr- 
ing on the guest ledger sheets. 


No doubt was left by the evidence that some of 
these allowances were legitimate in the sense that 
the guests had received the bentit of them and the 
charges against the guests on the guest ledger sheets 
and the ineome of the hotel were properly reduced 
thereby. See Statment of Faets, supra. All of the 
government witnesses who had worked at the hotel 
testified that there were legitimate allowances. Nor 
was doubt left by the evidenee that some of these 
allowances were illegitimate, in the sense that the 
guest had not received the benefit thereof but had 
paid his full aceamt and the charges against the 
enest on the guest ledger sheets and the imeome of 


22 


the hotel were improperly reduced thereby. See State- 
ment of Facts, supra. 


In attempting to prove the amount of illegitimate 
allowances, the government intreduced exhibits 13, 
14, 15, 16, 17, 46, 49, 51, 55, 60, 64, 72 and 73, a num- 
ber of allowance shps, some accompanied by guest 
ledger sheets and some not. As to only a portion of 
these allowances however, was evidence offered to 
show whether the guest did or did not receive the 
benefit of the allowance. Nineteen former guests testi- 
fied they had received no benefit of allowance slips 
totaling $26.50 in 1945 and $962.50 in 1946. Bernice 
Morean identified certain of the guest ledger sheets 
which she recognized as having been paid where there 
were allowance slips totaling $752.26 in 1946, Lor- 
elta Newton testified to various specifie guest ledger 
sheets as having been paid where allowance ships 
totaled $100 in 1945 and $904.59 in 1946. Irene Krueger 
testified that one slp for $110.75 in 1945 marked 
‘cash shortage’? volved an entry in her writing and 
that she had never been short in her cash (CR. 218). 
She mentioned some other allowances but stated that 
she did not know whether the guests had actually 
received the benetit thereof (hk. 213). Vowles testi- 
fied to two allowanee shps of $15.44 in 1945 and 
447.14 in 1946 where the guest had actually paid 
(R. 616-618). 


During the testimony of Loretta Newton she was 
handed (R. 357) a group of ledger sheets, plaintift’s 
exhibit 15, whieh had been identified by agent Mc- 
Carthy simply as a group of guest ledger sheets and 


guest eredit tickets (R. 106). Newton had previ- 
ously testified that she had examined the cash sheets 
and guest ledger sheets for the Claremont Hotel and 
had ‘‘picked out the cash sheets with the ink eradica- 
tions on them and where the allowances had been made 
in my handwriting on the guest ledger sheets’ (Rh. 
306). However, it developed on cross-examination that 
she had not picked them out but they had been seg- 
regated by the agents and then shown to her (R. 399). 


The following testimony was given by Newton (ht. 
Dol): 

“Q. I will hand you Exhibit 15 which has been 

identified as ledger sheets of the Claremont Hotel 


during the years 1945, ’46 and ’47 and ask if you 
can identify those yourself? 


‘A. Should I go through all of these? 

‘*Q. No, ean you tell if those are the same ones / 
‘‘A. Yes, those are the same ones. 

‘“(@. And do you know whether or not you 


showed Mr. Holtberg and were thereafter segre- 
vated and put in the condition they are now? 


Pane Yes.” 


Inasmuch as Newton had previously testified that 
she had never given an allowance for room rentals or 
total charges to a guest ledger sheet where the money 
had not already been paid (R. 355), the govermmneut 
may contend that all of the allowancees in the ledger 
sheets in plaintiff’s Exhibit 15 had by this testimony 
been proved to have been received by defendant. 


This testimony does not meet the exactness required 
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for conviction in a criminal case. The testimony shows 
that Newton did not examine the ledger sheets m 
plaintiff’s Exhibit 15 when handed to her on the 
stand and she did not state definitely that each allow- 
ance thereon had been entered by her. She merely 
looked at the pile of sheets. She was merely assuming 
that the group handed to her was the same as some 
she had previously seen. There was no exact testi- 
mony by anyone as to who wrote on each of these 
sheets and what the particular entries represented. 
It appears from the cross-examination that the basic 
decision as to the handwiiting involved was not made 
by her but by someone who did not testify. 


As a inatter of fact, in exannning the ledger sheets 
comprising plaintiff’s lexhibit 15 one finds that there 
wre sheets where there are no entries under either 
‘ash or allowances, other sheets where no allowance 
entries appear but only entries of cash received, 
which the evidence showed was picked up as income 
ou the books. Wlile some sheets show erasures in 
the cash column and entries in the allowance column, 
others show erasures in the allowance column = and 
entries in the ¢ash column and others show no erasures 
at all. Moreover, the entries of allowances on these 
sheets appear to be in more than one handwriting. 
This confusion is highlighted by Newton’s own testi- 
mony as to the very first sheet, where she stated that 
the allowance was not in her handwriting (R. 357) 
despite her basie testimony that she had picked out 
sheets where the allowances had been made in her 
writing. 


We submit that this haphazard method of proof 
does not establish bevond reasonable doubt. for a 
specific item tax prosecution, that defendant received 
as income any specific amounts. 


The government also put on witness Bauman who 
had fumed certain eash sheets to ascertain entries 
that had been removed by ink eradicator. Photo- 
graphs of these cash sheets were introduced as plain- 
tiff’s exhibits 52 to 62 (R. 546-547). Bauman indi- 
eated that eash entries tving in with allowances had 
been made and erased in connection with guest charges 
totaling $566.64 in 1945 and $388.91 in 1946. State- 
ment of Facts, supra. While this is not direet evidence 
of receipt by defendant of the money and _ still re- 
quires an inference by the jury. we have included 
these cash sheet entries among those as to which evi- 
dence of receipt was introduced in order to lean baek- 
ward in the matter. 


In the above evidence as to receipt by defendant of 
allowances, however, there were duplications of $15.44 
in 1945 and $298.22 in 1946. See Appendix E. 


In summary we find that there was some evidence 
tending to establish that defendant had received 
allowances in the following amounts: 


Witness L9-£5 1946 
Various guests S50 § 62.50 
Bernice Morgan Tae 
Loretta Newton 100.00 904.39 
Irene Krueger 110.75 


Harold Vowles 1534 47.14 
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Arthur Bauman 566.44 388.91 
$819.13 $3,055.20 

Less dupheations 15.44 298.22 
Total £803.69 $2,756.98 


There was no other testimony showing any addi- 
tional allowanee shps to have inured to the benefit 
of defendant except the testimony of revenue agent 
Marx now to be diseussed. 


3. Revenue Agent Marx improperly testified to conclu- 
sions froin evidence not introduced. 


At the outset of the trial defendant’s counsel asked 
for exelusion of witnesses (R. 53). All witnesses were 
excluded exeept that three witnesses, agents McCarthy 
and Holtberg and former agent Marx were permitted 
to remain at the government counsel table through- 
out the trial on the representation that the testimony 
of Marx to a degree and of Holtberg entirely would 
be based on their continued presence in the court- 
room (R. 83-86). 


When Marx took the stand he was qualified as an 
expert certified publie accountant (R. 759-760). After 
some preliminary matters he was asked if he had made 
a comparison of allowances with certain bank deposit 
slips in evidence. He replied that he had made analysis 
of the deposit slips of the various bank accounts in 
evidence to determine unidentified currency depos- 
its. Government counsel then outhned the exhibit 
numbers of the deposit tickets in evidence and Marx 
stated that his analysis included defendant’s persona] 
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accounts but not the Claremont Hotel account itself 
(CR. 764-765). 


Marx was then asked if he had examined the ac- 
counts for other than currency. He testified that he 
had made a comparison of the deposit tickets and the 
allowance tickets to find individual check deposits cor- 
responding to allowance slips (Rt. 766). He then read 
the date (July 2, 1945) and amount ($15.00) of an al- 
lowance slip in plaintiff’s Exhibit 73-A and stated that 
there was a check deposited to the Bank of California 
July 3 (R. 767). He asked if he should read all of the 
information on each ticket. The Court then stated (KR. 
768) : 

‘Those exhibits are in evidence, Mr. Marx, so 
that anything that appears from them may be 
properly read.”’ 
To the inquiry of defense counsel as to information 
concerning checks deposited to the Claremount ac- 
count, the Court then said (R. 768): 


‘‘T am merely telling Mr. Marx anything that 
appears on those papers is already before the 
jury. ce 
Marx then read off allowance slips for 1945 totaling 
$1,989.88 and as to each slip testified that there was 
a deposit in lke amount in the following day in the 
Claremont Hotel account in the Bank of California. 
He testified to the total only of individual check de- 
posits in the same bank in 1946 of $269.91, where, he 
said, he had likewise traced the amount of specific 
allowance slips. He testified to the total only of in- 
dividual check deposits in the National Bank of Com- 
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meree account of $497.14 in 1945 and $29.95 in 1946, 
where likewise he said he had traced allowance slips 
(Rt. 769-772). 


As Marx then shifted from cheek deposits to eur- 
rency deposits the Court stated (R. 774): 


“Mir. Marx is merely making computations of 
exhibits that are already in evidence bringing out 
eertain features about them that is proposed which 
is an entirely proper thing to do.” 

The fact is that there were and are no deposit tickets 
at all in evidence for the Bank of California for 
1945. The bank official, Hobart, testified that his bank 
had routinely destroyed all deposit tickets for that 
year (R. 132-133). 


It is evident that while giving the Court and jury 
the impression that he was merely summarizing ex- 
hibits in evidence, Marx was, in fact, as to the 
$1,989.88 identified by him as having gone into the 
Bank of California in 1945, testifying on the basis of 
information not in the record. While it might be that 
he had examined the deposit tickets prior to their 
destruction, there was no mention of this fact, no 
request to introduce secondary evidence and no op- 
portunity to cross-examine on who gathered the in- 
formation he was reading, the souree of it. how 
thoroughly and accurately the information was pre- 
pared and like questions. As the record here stands 
there is no way the accuracy of the testimony given 
can be tested. 


The importance of being able to test the accuracy 
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of the testimony is shown when the deposit tickets 
for 1945 in the National Bank of Commerce account, 
which are in evidence as plaintiff’s Exhibit 29, are 
examined. Marx testified that he had matched $497.14 
in allowances on plaintiff’s Exhibit 73 with check de- 
posits listed on these 1945 National Bank of Com- 
merece deposit tickets (R. 771). Yet examination of 
these deposit tickets with the allowances in plain- 
tiff’s exhibit 75 fails to disclose a single check deposit 
in the same amount as an allowance. 


This testimony had an mportance in the trial going 
far beyond the dollar amounts actually involved. It 
had a tendency to lead, and it is obvious that the gov- 
ernment introduced it for the purpose of leading the 
jury to believe that as a general practice the allow- 
ances showed up in Corbett’s bank accounts. More- 
over it was the testimony as to the 1945 Bank of 
California deposits that stood out in this respect be- 
cause each separate allowance and deposit was men- 
tioned and the total was substantial while the accounts 
from other banks and other vears were not substan- 
tial in amount and were not presented in detail. This 
testunony was followed immediately by testimony as 
to the total of currency deposits each year in the vari- 
ous bank accounts, the attempted inference obviously 
being that those allowances not traced into check 
deposits found thei way into currency deposits. 


The nmpropricty of testimony of a government agent 
based on material not in the record and the accuracy 
of which there is no opportunity to test by cross- 
examination is expounded in the case of United States 


vu. Ward, 169 F.(2d) 460 (C. A. 3). There a former 
agent of the Federal Bureau of Investigation sum- 
marized invoices which he said were unsupported by 
the testimony. It appeared that in reaching his con- 
clusion as to which invoices were unsupported he 
relied on material outside the record, specifically in- 
formation as to when ships were in port and informa- 
tion in sworn statements taken by the F.B.I. from a 
number of employees. The Cireuit Court reversed 
eonvictions for conspiracy to defraud the United 
States saying (p. 462): 
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Nor may expertness be the nedium for 
nec raie into the record material and informa- 
tion not a part of the expert’s qualifications and 
otherwise inadmissible through his lips. 


“The effect of Johnson’s testimony was not sitn- 
ply to exclude ‘some government testimony.’ 
Rather it affirmatively declared the unreliability 
of records and witnesses on a basis neither ac- 
cessible to the jury, nor assessable by it.”’ 
Similarly at bar, Marx declared that substantial 
allowances appeared as deposits in defendant’s bank 
account in 1945 on a basis neither accessible to the 
jury nor assessable by it. The result, as the Third Cir- 
cuit pointed out in the Ward case at 169 F.(2d) p. 
463, is to give the jury an illegitimate premise for 
resolving the issue before it. 


We submit that this testimony of Marx constituted 
reversible error, in and of itself, going to the entire 
ease. We further submit that in any tabulation as to 
whether the government introduced evidence of in- 
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come not put through the books exceeding defendant’s 
restorations to income, Marx’s purported tracing of 
1945 deposits should not be meluded. This applies 
not only to the 1945 Bank of California account but 
also to the 1945 National Bank of Commerce account 
where no tracing is possible to the deposit shps m 
evidence. 


4, Lump sum restorations to income. 


Governinent witness Murta, the bookkeeper, testi- 
fied that Corbett from time to time gave her cash in 
lump sums that he called ‘‘overages’’? which she put 
in the bank and added to income (R. 269-270, 285, 313- 
314, 320). One of these himp sums was deposited 
Mareh 20, 1946, and added to income on the cash sheet 
for March 19, 1946, in the sum of $600 (R. 315-316), 
Pltf’s. Ex. 11). Another in the sum of $350 was pointed 
out by government witness Newton as added to income 
on April 28, 1946 (R. 404, Plitf’s. Ex. 11). 


Agent Marx testified that he had examined the cash 
sheets in evidence as plaintiff’s exhibits 10, 11 and 
12 and had found limp sum additions to imeome 
thereon totaling $1465.73 in 1945 and $5,106.25 im 
1946 (R. 763). 

Exaniination of the cash sheets (Pltf.’s xs. 11 and 
12) discloses, as outlined in detail in the Statement of 
Facts herein, that the lump sum restorations to in- 
come in 1945 actually were $2,075.73. 

In addition, government witness Costello, the cer- 
tified public accountant who had drawn up defendant's 
1945 tax return, testified that defendant had him add 
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$1,400 to income on that return as ‘‘eash over,’’ which 
Costello put under the heading of ‘‘wagering and 
other income’’ (R. 683-684, Pltf.’s Ix. 67). A similar 
amount of $2,000 was added to income on the return 
for 1946 (Pltf.’s Ex. 3, R. 1039). The books of ac- 
count in evidence show that the hunp sum additions 
in the cash sheets of $2,075.73 in 1945 and $5,106.25 
in 1946 found their way into the gross rental income 
from the hotel on the 1945 and 1946 returns and are 
separate from and in addition to the $1,400 and $2,000 
added directly on the 1945 and 1946 returns. The total 
restorations to income by defendant in 1945, there- 
fore, were $3.475.73, and in 1946, $7,106.25. 


5. Newton’s salary checks 
) 


During the first six months of 1945 when the Clare- 
mout Hotel was operated by a corporation, Loretta 
Newton was vice-president of the corporation (R. 
382). She received salary checks as vice-president 
which she estimated totaled $350 or $360 which she 
testified she returned to defendant (R. 383-384). Marx 
testified the salary totaled $368.80 for the year 1945 
from which $73.76 was withheld so that the checks 
totaled $295.04 (R. 776). Defendant denied that the 
checks were given to him (R. 942). 

When asked whether she had ever received any of 
this income, Newton testified: 


‘Well, that is hard to say because [ received some 
money of my own and I don’t know whether it was 
all mixed up together.’’ (R. 384) 


Also she testified she received an income tax refund 
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from the withholding (R. 384). 


There was no further showing that defendant re- 
ceived the benefit of these checks. The records of the 
corporation were not introduced so that it could be 
determined whether the checks were cancelled and 
the funds returned to the corporation. There was no 
evidence to show how much if any on aecount of these 
checks Newton had received mixed up with other 
moneys of her own. 


In any event, the amount involved in these checks 
was so small, particularly i comparison with the 
unreported income asserted by the government 1 its 
summary on the night rentals and allowances, that 
it cannot be assumed that the jury would have con- 
victed if this were the only issue submitted to them. 
Moreover, even adding the amount of these checks to 
income not put through the books, still the amount 
of such income does not equal the lump sum restora- 
tious to Income, as Wwe point out later. 


6. Total income shown to have been received by de- 
fendant and not included in regular accounts did 
not exceed restorations to income. 


Uniess there was evidence on which the jury could 
have found beyond a reasonable doubt that substan- 
tial allowances and night rentals were received by de- 
fendant and not reported, the case should not have 
been submitted to the jury. When the evidence as 
above analyzed is considered together, it is evident 
that it does not support. beyond a reasonable doubt, 
a conelusion of unreported ineome. In faet, the 
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amounts established as having been received by de- 
fendant and not put through as regular bookkeeping 
entries were more than offset by the lump sum addi- 
tions to meoie. 


As pointed out above, allowances shown to have 
been deducted from income but as to which there was 
evidence that they were not actually received by the 
guests totaled $803.69 for 1945 and $2,756.98 for 1946. 
The 1945 allowance slips purportedly traced into de- 
posits by Marx we do not add to this figure because 
based on material not in evidence or not traceable in 
the case of deposit slips in evidenee. If we add, how- 
ever, the $299.86 traced by Marx into deposits in 1946 
to the amounts above stated, we arrive at $803.69 for 
1945 and $3,056.84 for 1946, as to which there is some 
evidence to sustain a determination that the guests 
had not received the benefit of the allowanees. 


Nevertheless, as pointed out above, the lump ‘sum 
restorations to income on the cash sheets and income 
tax returns totaled $3,475.73 in 1945 and $7,106.25 
in 1946, substantially in excess of the improper allow- 
ances so established. There was no evidence to contra- 
dict defendant’s testimony that these lump sum ad- 
ditions were made to restore to income on his tax re- 
turns the amounts withheld or removed from the 
ordinary records. In fact agent Marx gave defendant 
eredit for the restorations made on the cash sheets 
but for some reason Marx ignored the additional 
amounts added to the returns despite the fact that 
they were not a duplication of the income restored 
on the cash sheets. 
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We have not, in this comparison, added anything 
to income not regularly entered in the books by reason 
of night rentals. This is because, as above pointed out, 
there was no proper proof of the amount of these 
night rentals. Nevertheless, even if we add an amount 
based on the assumption that the $7,200 total of these 
night rentals, as kept by Vowles on his written record. 
was received evenly month after month. there is still 
no unreported income shown. The figure of $7,200 
was for the period of February 7, 1945, to July 1, 1947. 
approximately 29 months (R. 596, 633). This would 
be approximately $250 per month or $1,500 for the 
last six months of 1945 and $3,000 for the year 1946. 
Adding these to the allowance figures above men- 
tioned of $803.69 for 1945 and $3.056.84 for 1946 we 
would get totals of $#2.503.69 for 1945 and $6,056.84 
for 1946, still under the restorations to income of 
$3,475.73 in 1945 and $7,106.25 in 1946. 


While the government introduced as exhibits al- 
lowance slips totaling $14,959.84 in 1945 and $17.- 
042.83 in 1946, it is speculation as to whether the 
allowances 1n evidence, other than those outlined above 
as to which there was specific evidence, actually inured 
to the benefit of the guests or whether they inured 
to the benefit of defendant aud the case should not 
have gone to the jury for them to make such a specu- 
lation. 


Myrtle Cole. public stenographer who had been a 
permanent guest in the years here involved testified 
that her bill would show a charge of $158 or $160 a 
month and then an allowance would be deducted which 
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brought it down to $90 per month (R. 873-874). She 
paid rental for another permanent guest and it was 
handled in the same way (R. 875). She had paid her 
bill in this manner to Newton (R. 875). 


Also Ethel Beers, who has resided at the Claremont 
for twenty years, testified that her monthly bul would 
contain a charge of $183 or $185 from which an 
allowanee was deducted leaving a net which she paid, 
which during O.P.A. control was $52.50. She likewise 
had often paid Newton on this basis (R. 877-879). 


Examination of the guest ledger sheets in evidence 
discloses that a large number of the allowances, rather 
than constituting the amount of the bill of a guest 
checking out, as Newton’s testimony would indicate, 
were of the type testified to by witnesses Cole and 
Beers—that is, they were credits on the accounts of 
long-staying guests, occurring during their stay rather 
than at a time of checking out, the credit being in an 
amount entirely different from the balance of the ae- 
count on the day the credit was entered. The impres- 
sion could be drawn from these ledger sheets therefore 
that the allowanecs represented reductions in the 
charges to long-staying guests to bring their actual 
payments in line with the O.P.A. ceilings. In this con- 
nection it is Impleit in much of the testimony in the 
ease that O.P.A. ceilings for long-staying or so-called 
‘permanent guests’? were less than for transient 
euests. If a guest started off at a particular rate per 
day and then stayed long enough to come under lower 
O.P.A. ceiling, a lump sum allowance of the kind 
found in the ledger sheets in evidence could be in 
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order so as to bring the rate charged from the be- 
ginning down to permissible levels. At the least we 
point out that there is nothing in the evidence which 
clearly prevents this as a possible inference in these 
instances. 


Another indication of the unreliability of taking all 
of the allowance slips introduced as having inured 
to the benefit of defendant is that in spite of the testi- 
mony of Holtberg, to which we will later refer, that 
the allowance slips introduced contained no allow- 
ances to employees, plaintiff’s exhibits 15, 72 and 738 
in fact inelude $229.45 in 1945 and $861.82 in 1946 
in allowances to the few employees mentioned by 
defendant in his testimony. See Statement of Facts, 
supra. There were 37 clerks alone in 1945 and 1946 
(R. 896). On the basis of analysis of one month’s 
allowances (July, 1946), defendant read a number of 
specific enployee allowances from the allowance jour- 
nal (Pltf.’s Ex. 9) and testified that allowances to 
employees would average $1,000 per month (R. 907. 
908). 


On appraisal of all these factors it is evident that 
any conclusion that defendant received the benefit 
of the amounts of allowances not specifically proven 
to have been received by him is pure speculation. 
There is not, in the record, proof from which a jury 
could find, beyond a reasonable doubt, that any of 
these allowance slips beyond those actually so proven 
were income of the defendant and the Court below 
should have sustained defendant’s motion for judg- 
ment of acquittal at the conclusion of the trial. 
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B. 
Exhibit 74 and Testimony of Agent Supporting 
it Usurped the Function of the Jury. 

Even if there were sufficient evidence properly to 
take the case to the jury, nevertheless the issue as 
to whether defendant received unrecorded income in 
an amount greater than the income restored to the 
books and returns was one to be decided by the jury 
and the jury alone. Agent Holtberg, however, was per- 
mitted to testify both orally and by means of govern- 
ment’s Exhibit 74 in a manner that usurped this ex- 
elusive funetion of the jury. He drew the speculation 
or inference as to the receipt of allowances and night 
rentals himself and despite the fact that his conelu- 
sious were his own personal opinion or perhaps, more 
accurately, were the government’s contentions, they 
were given to the jury as if they were established fact. 


Holtberg was, as we have poiited out, permitted 
to remain at government counsel table throughout the 
trial. He was the final witness for the government. He 
testified that he had heard all of the evidence intro- 
duced at the trial and from this evidence he had com- 
puted the net income and tax due thereon for the de- 
fendant for the years involved (R. 793). He identi- 
tied a computation of this net income and tax (Pltf.’s 
Ix. 74 reproduced as Appendix F to this brief). De- 
spite defendant’s objections to this exhibit (R. 793, 
795), duplicate copies were passed out to each juror 
(R. 795), even before it was admitted. It was later 
admitted (R. 825) and was sent to the Jury room (R. 
130). 
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In his testimony and in plaintiff’s Exhibit 74 Holt- 
berg stated that on the basis of the documents and 
testimony in evidence which he had heard while sit- 
ting at the trial (R. 793, 794), there was unreported 
night rental income for 1945 of 184 days at $20 a day, 
or $3,680, and for 1946 of 365 days at €20 a day, or 
$7,300 (R. 796, 799). He hkewise testified that there 
were allowances restored to rental income for 1945 
of $14,959.84 and for 1946 of $17,542.83, these being 
the total of all allowance slips introduced in evidence 
(R. 797, 799). On this basis he testified that there 
was a tax deficiency of $4,120.45 for 1945 (R. 798) 
and $3.922.59 for 1946 (CR. 803). 


On cross-examlnation defenudant’s counsel tried to 
bring out that these conclusions of Holtberg were 
based on speculation and were not a computation 
based on income proved to have been received by de- 
fendant. He drew the admission from Holtberg that 
to the extent that an allowance in the documents in 
evidence was a legitimate allowance in which no cash 
came in, the item would come off his allowances (R. 
809). Also Holtberg admitted that any cash recorded 
in the books from mght rentals would come out of 
his computation and he said he recollected Vowles’ 
testimony that the total of the memorandum Vowles 
kept was $7,200.00 (R. 808). 


Ou redirect examination, however. Holtberg testi- 
fied (R. 821): 


“@. Were any allowances to guests, to employ- 
ees In any way included in the figure vou have used ? 
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Also he testified on recross-examination (CR. 822-823) : 
“Q@. Do you know whether or not the docu- 
ments in evidence, as you say, where allowances 


were made, cover the rooms oecupied by em- 
ployees? 


“A. They do not. 
‘@. They do not? 


‘A. The documents in evidence do not include 
the guest ledger sheets im evidence do not 
inchide the allowances to employees.”’ 


Moreover, on redirect examination Holtberg testi- 
led with reference to the total allowances contained 
in the allowance journal of the hotel in comparison 
with the lesser total of the allowance slips introduced 
in evidence, which Holtberg used for his computa- 
tion, in such a manner as to make it appear to the 
jury that all allowances where employees or guests 
had actually received the benefit had been taken out 
and that Holtberg had used only allowances as to 
which the proof left no question that defendant and 
not the guest or an employee had received the benefit 
(R. 817-822). 


With regard to the computation of unreported mght 
rentals at $20 a day, Holtberg testified that he was 
using the testimony of Mr. Vowles as computed by 
Mr. Marx (R. 796). Marx testified as follows (R. 
ial 


‘A, (Continuing) As I recall Mr. Vowles’ tes- 
timony he stated that on an average that five to 
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six rooms were rented each night and not re- 
corded, and that he would estimate the amount 
to be between $20 and $380 a night. Now I have 
made a computation based on this minimum esti- 
mate feeling that 


“The Court. Regardless of what you felt about 
it you took his minimum? 


‘““The Witness. That is correct. 


‘A, (Continuing) In 1945 from July 1 to the 
end of the year we have 184 days at $20 a day ora 
total unreported income of $3,680. For the year 
1946 we have 365 days at $20 a oN totaling $7,300 
in unreported income. 


Thus on the two issues heretofore discussed as to 
which if there were to be a conviction, it was necessary 
for the jury to infer that defendant received amounts 
of income in excess of restorations (our basic position 
being that what would be required would be not an 
inference but a speculation), Holtberg, with the as- 
sistance of Marx, in effect took these crucial issues 
away from the jury and made it appear unnecessary 
for the jury to try to reeall the basic testimony and 
exhibits to determine for themselves whether defend- 
ant did or did not reeeive such income. Holtberg spe- 
cifically told the jury that the total of the allowance 
shps in evidence which he had used for his figures, 
did not include any allowances to guests or employees. 
Tf not, then it appeared that defendant and not guests 
and employees had received the benefit of these 
allowances so that it was not necessary for the jury 
to give the matter any further thought. 
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In thus making his own inference appear to the 
jury as established fact, Holthberg testified not only 
improperly but also incorreetly. While it is not pos- 
sible on this record to determine how much of the 
allowanees benefited the guests and employees and 
how mueh benefited defendant, it is elear that the 
allowance slips used by Holtberg included allowances 
to employees, as previously pointed out. 


Moreover, as to Mr. Vowles’ testimony on the night 
rentals, we have heretofore mentioned that to take 
€20 a might for every night is entirely improper be- 
cause Mr. Vowles’ testimony indicated clearly that 
all of the night rentals were regularly put on the 
books during periods of time, the length of which 
the government did not show, and for the further 
reason that Mr. Vowles’ written record casts sub- 
stantial doubt on the accuracy of this estimate of 
$20 a night. Yet not only agent Marx. but the Court 
itself, in the above quotation from the record, in 
effect tells the jury that $20 a night is the minimum 
that defendant received on account of these night 
rentals. 


There is, of course, a proper function to be per- 
formed in crinnnal prosecutions for tax evasion by ex- 
pert revenue agent accountants in summarizing entries 
in complicated books of account and other evidence. 
The Supreme Court has so held in United States v. 
Johnson, 319 U.S. 508, 87 L. Ed. 1546, and this Court 
has reeognized the field for such testimony in two re- 
cent eases. BaFcote v. U.S., 169 F.2d) 925 (C9), 
and Gendelma@aet. U.S., 191 F.(2d) 993 (C.A. 9). 
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Where such testimony is offered without hypothetical 
questions the courts have been careful to analyze the 
type of summary testimony given by the agents to 
make certain that the province of the jury is not 
usurped. Particularly has this been so in recent years 
with the very large ticrease in the number of tax 
evasion prosecutions, and since the Supreme Court 
in Holland v. United States, 348 U.S. 121, 127-128, 99 
L. Ed. 150, 160 (1954), so cogently pointed out the 
danger in these cases: 
na where the Jury, without guarding instruc- 
tions, is allowed to take into the jury room the 
ravious charts summarizing the computations; 
bare figures have a way of acquiring an existence 
of their own, independent of the evidence which 
gave rise to them.” 

The Third Cireuit in United States v. Ward, 169 
HK(2d) 460 (C. A. 3) has, as we have previously men- 
tioned, held that an agent testifying as an expert may 
not usurp the exclusive function of the jury to weigh 
the evidence and determine credibility, by testimony 
in which he makes use of materials not in evidence and 
accepts some witnesses’ testimony and rejects others 
as ‘‘uneertain.”’ 


The Fifth Circuit in Steele v. United States, 222 I. 
(2d) 628 (C.A. 5), a net worth tax evasion prosecu- 
tion, reversed the conviction because of the summary 
testimony of the expert agent. The objections to the 
testimony and the exhibit prepared by the agent was 
that there were omissions, interpretations and diserep- 
ancies between the record and these exhibits and that 
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the agent did not merely attempt to summarize the 
testimony, but on the contrary, undertook to evaluate 
it, endeavoring to pass upon the reliabihty and eredi- 
bility of certain witnesses, and to determine what 
weight should be given to their testimony. The Court 
stated that it was not under any circumstances proper 
for these compilation exhibits to be taken to the jury 
room, and further pointed out that the case was not 
a simple and uncomplicated case where summaries 
would be proper. The same Cireuit in Lloyd v. Umted 
States, 226 ¥.(2d) 9 (C.A. 5), found it unnecessary to 
decide whether the testimony of the agent suminariz- 
ing the case was reversible error since the case was 
being reversed on another ground. Nevertheless, the 
Court stated (p. 17): 


“The use of this tvpe of evidence, however, has 
inherent dangers to an aceused, for a jury is 
often unfairly and unduly impressed by the ap- 
parent authenticity of a government witness 
chart computation, as such, rather than by the 
truth and accuracy of the underlying facts and 
figures supporting them. A trial court is charged 
with grave responsibilities in such instance to 
insure that an accused is not unjustly convicted 
in a ‘trial by charts,’ however impressive the array 
produced. . . . Whenever possible such charts 
should be confined in their preparation to strictly 
mathematical computations, subject to detailed ex- 
planation upon the trial by the testimony of expert 
government witnesses, . . .”’ 


The Second Cireuit in United States v. Altruda, 224 
(2d) 935 (GLA. 2), reversed a “conviction vor siren 
evasion on the ground that the exhibit filed as a sum- 
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mary by the expert agent did not take into account 
important facts shown by the government’s own evi- 
dence. The Court stated (p. 942): 


“It was not an analysis of the net worth increase 
or a computation of fraudulently unreported in- 
eome which conformed to the government’s evi- 
dence, and it did not fully state the facts.’’ 


It is evident that the courts, as these tax evasion 
cases multiply, while continuing to permit the sum- 
mary testimony by accounting experts representing 
the government, are cxamining that testimony care- 
fully to make certain that it is what it purports to 
be, merely a summary of actual facts and figures in 
the record and facts and figures which, at least on the 
government’s own presentation, are not seriously in 
doubt. Unless the testimony is presented on hypothet- 
ical questions which warn the jury of the inferences 
or assumptions being made, this type of testimony 
can be exceedingly unfair and damaging to a de- 
fendant because the jury is apt to take the testimony 
as factual evidence of the conclusions stated. 

In the case at bar, Holtherg was qualified as a cer- 
tified pubhe accountant and could properly testify as 
au expert on any accounting problem. He could prop- 
erly have testified to the totals of the allowance slips 
and ledger sheets introduced. and if he wished to 
divide them into categories based on some difference 
in the entries on them, then he could have given the 
totals for cach category and could have described 
them. He could also properly trace entries through 
the hooks. If asked what the tax would be if the jury 
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were to find that the amount of all allowance ships 
introduced had actually been paid to defendant and 
none of them had benefited the guests or employees, 
he could have computed the figure. 


The question of whether the guests and employees 
or the defendant received the benefit of the allowance 
slips introduced was not, however, an accounting prob- 
lem. There was nothing that could be extracted by an 
accountant from the books, records or testunony whieh 
would resolve this question. In fact, as far as the ac- 
counting records went, they showed that the guests 
received the benefit of all of these allowances. If Holt- 
berg were really testifying as an expert accountant 
and confining himself to that which the books and 
records disclosed to an accountant, he would have had 
to testify that the records showed that the guests re- 
ceived the benefit of the allowances. When he told the 
jury, both by his exhibit and by positive oral testi- 
mony, that neither the guests nor the employees re- 
ceived the benefit of any of these allowances, he was 
not testifying as an expert accountant summarizing 
books and records. but he was speculating or making 
an inference or drawing an opinion of his own. He 
was generalizing so as to apply to all of the allow- 
ances the conclusions that he drew as to some of the 
allowances from the testimony of some of the wit- 
nesses. In so doing he ignored the testimony of all 
of the witnesses that. along with the giving of im- 
proper allowances, there was likewise the giving of 
proper allowances where the guests and the em- 
plovees actually received the benefits thereof. 
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What happened here is no different from calling 
a witness in a murder case where the prosecution’s 
proof showed some circumstances indicating that the 
accused comuitted the murder, and other circumstances 
indicating that someone else committed it, and having 
the witness testify that he was an expert on crimes, that 
he had listened to all the evidence, and that it was 
proven that the aecused committed the murder. This 
would be a clear invasion of the province of the Jury. 
Yet here, also, the government contends there are 
some circumstances that could be taken as indieating 
that defendant received the benefit of these unproved 
allowances. There are other circumstances indicating 
that the guests and employees might have received 
the benefit. The government put on a witness who tes- 
tified that he was an expert on accounting, that he 
had listened to all the evidence and that it was proven 
that the defendant had received the benefit of all of 
these allowances and that the guests and employees 
had received none of them. 


The prejudicial effect of this testimony is very great. 
It was strongly impressed upon the jury by the dis- 
tribution to the jurors of duplicate copies of plain- 
tiff’s Exhibit 74 during Holtberg’s testimony. This was 
not done, as far as we ean determine, in the case of 
any other exhibit. The exhibit was sent to the jury 
room where it constituted the only summary of the 
case before the jury. Moreover, this testimony en- 
abled the government connsel in his argument to the 
jury to state (R. 1057-1058) : 


‘“Now these allowances were totaled up by My. 
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Holtberg and I believe explained to you and they 
totaled, the entry charged back in each year 
$14,900, allowances in the Claremont Hotel in 
1945, and they were taken from these allowance 
slips attached to the ledger sheets. . . . That 
is in there and all of these where there is 
positive identification and not subject to any 
claim of legitimacy of allowance for employees 
or anything else. That is $14,900 in 1945, $17,500 
in 1946 and $4,519 in 1947.” 

As we have above shown, the $14,900 in 1945 and 
€17,500 in 1946 was not proved to have been received 
by defendant. Only a small portion as above set out 
was actually identified in this respect whether by Mrs. 
Newton or by any of the other witnesses. Even if 
Newton’s general testimony about plaintiff’s Exhibit 
15 were thought to be evidence that defendant had 
received the benefit of those allowanees, it still would 
not reach anything like Holtberg’s totals. The $14,900 
and the $17,500 figures are totals of all the allowance 
slips in evidence, namely plaintiff’s exhibits 13, 14, 15, 
16, 17, 46, 49, 51, 55, 60, 72 and 73 (R. 797). 


We cannot think of any better way to take a erueial 
and doubtful issue from the jury. The unfairness to 
the defendant which resulted was not in any way cor- 
rected by the Court below. In fact, during the examina- 
tion of Holtberg, the Court by its own questions em- 
phasized to the jury that the income testified to by 
Holtberg was the minimun that there could be on the 
evidence introduced. The Court stated (R. 801): 


‘‘Let me see if I understand it. From the figure 
$24,842.00 you have deducted or taken out all items 
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as to which there is no evidence indicating that 
it was not a proper charge, is that in effect what 
you mean? Or to put it another way, the remain- 
der of $19,736.00 is the total of all the items as 
to which there is evidence indicating that the item 
was not properly carried, is that correct? 


“Witness: That would be the net minimum 
figure, yes. 


“The Court: Is that clear to all of you?” 


Nor did the Court below clear up the matter in its in- 
struction as to this summary. which was (R. 1124- 
1125): 


‘There have been admitted in evidence certain 
exhibits, variously referred to here as schedules 
or suinmaries. Strictly speaking these exhibits 
are not received as evidence themselves, but are 
admitted as a summary of the evidence admitted 
in the case and the summaries are admitted only 
for your assistance and convenience in consider- 
ing the other evidence which they purport to 
summarize. Exhibits of this nature are permitted 
where they are based upon voluminous books, rec- 
ords or documents, but you are reminded that it 
is the books, records and documents which are the 
evidence and the summaries are admitted only to 
assist you in considering the evidence. and for 
that purpose you are entitled to consider them.’’ 


This instruction intimates that Holtberg’s Exhibit 
74 is an actual summary of the evidence admitted in 
the case and is based upon the books, records or docu- 
ments. There was no pointing out to the jury that it 
was based on an inference which Holtherg saw fit to 
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draw from conflicting general evidence and was, in 
fact, contrary to the actual records and books. There 
Was no indication in this instruction that, after Holt- 
berg’s testimony, the jury still had to go back to the 
basie testimony and exhibits to determine whether de- 
fendant had received income represented by allowance 
slips whieh exceeded his restorations to incomie. 


Nor did the Court's instruction with regard to ex- 
pert witnesses cure the matter. The instruction was 
CR. 1128-1129) : 


‘‘In this case certain persons including govern- 
ment agents and accountants qualified as experts 
and testified. When a person is called as an expert 
witness in a particular field of knowledge or learn- 
ing and is allowed to express opinions, those opin- 
ions are for the aid and assistance of the jury 
but not for the purpose of invading the jury’s 
funetion. The testimony of an expert witness in 
so far as it is based upon his personal observa- 
tions of particular facts and conditions is to be 
considered by you just the same as that of any 
other witness but the opinions of experts based 
on hypothetical assumptions of faet do not tend 
to prove the facts upon which they are based. 


“The jury is not bound to find according to ex- 
pert testimony, but it should be considered by 
you in connection with all the other evidence in 
the case. The responsibility to decide rests upon 
the jury and it is your duty to evaluate and ap- 
praise the testimony of the witness who expresses 
an opinion precisely as you would evaluate and 
appraise the testimony of a witness who testifies 
to facts within his personal knowledge. 
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“Tt is for you in the light of all the circumstances 
disclosed during the progress of the trial to place 
that weight upon and give that credit to the testi- 
mony of each witness whether an expert or other- 
wise, which you conscientiously believe in the 
exercise of sound judgment and good sense it is 
fairly entitled to receive at your hands.’’ 

Since there was no indication that Holtberg’s posi- 
tive testimony as to receipt of income by defendant 
was based on hypothetical assumptions of fact, and 
certainly the argument of government counsel did not 
so indicate, the purport to the jurv of these instrue- 
tions would be that Holtberg’s testimony was to be 
given the same consideration as that of any other wit- 
ness. His testimony in this regard was not clearly 
opinion testimony, and there was nothing in this in- 
struction that apprised the jury that Holtberg’s tes- 
timony was simply his inference and that they still 
had the duty of deciding what if any inferences they 
themselves should draw. 


The entire manner in which these cases are tried 
emphasizes the cautionary note sounded by the Su- 
preme Court in Holland v. U.S., 348 U.S. 121, 99 L. Ed. 
150 (1954), where it took pains to reiterate the necessity 
of making certain that defendants in tax evasion cases 
receive fair trials. Defendant here. for example, had 
interests in two hotels and other properties during 
the years involved. Myriads of rentals to guests and 
other transactions were involved. The indictment 
merely alleged that he had understated his income. A 
motion for a bill of particulars before trial was denied 
(CR. 8.). The books and records had been in the pos- 
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session of the government for the entire four years 
prior to trial (R. 99). ‘Thus the detendamminemisy as 
in most of these cases, started trial not knowing ex- 
actly what matters the government would rely upon. 
Even during the evenings and the one weekend of the 
trial, the books and records were, a large part of the 
time, in the hands of the government (R. 148, 425, 703, 
753-104, 1029). There is little time ditmamieethe trial 
for a defendant to prepare from voluminous records 
of this sort an adequate defense in a case where the 
government introduces and relies upon a great volume 
of small transactions. Even if the defendant had been 
able to get access to the books before trial, in the ab- 
sence of knowledge of the points being relied upon by 
the fiovernment, he would have been faced with an in- 
superable obstacle. Had he wished to prepare himself 
to meet a possible attack on allowances, he would have 
had to contact thousands of witnesses scattered all 
over the United States, whose present addresses were 
unknown. 


The trial situation in a case hke this is one in which 
fairness requires that the government be held strictly 
to proof that the defendant did receive the benefit of 
the allowances given by the hotel during this period, 
and, further, fairness requires that, 1 any inferences 
are to be drawn going beyond the strict proof, the 
jury be permitted to draw those inferences from the 
facts and evidence properly introduced without hav- 
ing a revenue agent testify positively that no inference 
was required, that the income was proved to have been 
received by defendant and without having that con- 
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clusion reinforced by the placing im the hands of the 
jury of a written exhibit, showing totals as being fully 
established. 


We submit that the testimony of Holtberg. assisted 
by Marx, invaded the province of the jury and with- 
drew the crucial issue in the case from the Jury, and 
that this constituted plain and reversible error. 


C. 
Financial Statements and Evidence Based 
Thereon Were Improperly Admitted. 


Asa part of the government’s case, agent McCarthy 
identified statements of defendant’s financial position 
in 1938 and on December 31, 1948, supphed by defend- 
pnt to te agents CR. 739, Pitf.’s Ex. 71). The Court 
below adinitted these over defendant’s basic objection, 
which was that the documents were incompetent, i- 
relevant and immaterial until the corpus delicti was 
established (R. 66, 740). Since the government did 
not proceed on a net worth basis, the corpus delicti to 
justify the introduction of this exhibit was never estab- 
lished. 


The issue here was whether allowances and night 
rentals in 1945 and 1946 were received and unreported. 
While at the time these exhibits were introduced the 
years 1947 and 1948 were also then involved, the issues 
for those years likewise dealt with receipt of specific 
items of income. Defendant’s financial statements in 
1938 and 1948 had no relevance to these issues unless 
the government intended to and was prepared to trace 
the amounts of his net worth for each vear and show 
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unexplained inereases in this net worth in the years 
in question, which would be some indication that de- 
fendant had reeeived the disputed income. The gov- 
ernment made no attempt to do this, so that the in- 
dependent corroborative evidence required to permit 
introduction of admissions of net worth was never 
introduced. Smith v. United States, 348 U.S. 147, 156, 
99 L. Ed. 192, 75 S. Ct. 194 (1954); United States v. 
Calderon, 348 U.S. 160, 163, 99 L. Ed. 202 75 8. Ct. 186 
(1954). 

The purpose of the government in introducing these 
financial statements was made clear in the opening 
statement (R. 52-53). This purpose was to make it 
appear to the jury either that these financial state- 
ments were false or that certain financial statements 
given to banks and certain statements made in docu- 
ments in the 1920’s and 1930’s were false. 


Imniediately after offering and securing the admis- 
sion of plaintiff’s Exhibit 71, the government re-offered 
exhibits 27, 31 and 38 and secured their admission over 
the renewed objection of the defendant that they were 
incompetent and immaterial (R. 127, 1386, 141. 740- 
741). These exhibits were financial statements given 
by defendant to banks in Seattle in the years from 
1945 to 1948. Government counsel then read at length 
to the jury plaintiff’s exhibits 71, 27, 51 and 38 (R. 
741-747). The purpose was to show the difference in 
net worth hetween the statement submitted to the 
agents and the statements submitted to the banks. 

The statements to the banks did not disclose any addi- 
tional assets of material nature over those disclosed 
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in the statement to the agents. Giving allowance for 
the difference in dates of the statements, the same 
assets are there but they are valned on an entirely 
different basis. The statement to the agents (Pltf.’s 
Ex. 71) is on a cost basis. The statements to the banks 
are on asserted fair market value. For example, plain- 
tiff’s Exhibit 71 shows the Claremont Hotel plus fur- 
niture and automobiles at a cost on December 31, 1948, 
at $306,541.08. Plaintiff’s Exhibit 38, the financial 
statement submitted to the Peoples National Bank as 
of December 1, 1948, the closest one to December 31, 
1948, showed the Claremont Hotel plus furniture, but 
not including automobiles, at a fai market value of 
#1,500,000. See R. 758-759, 933-934. Since fair market 
value is anybody’s guess, there was certainly nothing 
in the fact that defendant put a large fair market 
value on his property in his statements to the banks 
that is in any way relevant or material to the issues 
involved in this case. Another vital difference between 
these financial statements 1s that on the financial state- 
ments to the banks defendant omitted some of his ha- 
bilities. In the statement to the agents of December 
31, 1948, there is a careful listing of all of his habil- 
ities. The fact, however, that defendant would file 
statements with the banks as to his financial position 
without listing all of his Habilities likewise was not 
sufficiently similar in kind to be proper evidence that 
the precise items of income involved in this case were 
received by defendant and were not reported. 


On cross-examination of defendant the government 
went even further afield. Defendant was questioned 
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concerning statements made by him to agent MeCarthy 
that he had as mueh as $40,000 by 1920 (R. 966-967) ; 
concerning his employment in the post office from 
1920 to 1924 at $1,600 per year (R. 967); concerning 
$6,500 in old coins aeceumulated prior to 1920 and ap- 
pearing on the 1938 finaneial statement (R. 969, 980) ; 
eoncerning $9,000 left with his father in 1919 CR. 969) 
and coneerning a petition in bankruptey filed by him in 
1925. The petition for bankruptey was marked as 
plaintiff’s Exhibit 79. Defendant’s counsel objected 
on the ground of immateriality (R. 970). The Court, 
without admitting the exhibit, permitted government 
counsel to read the contents of the bankruptcy petition 
to the jury in the form of questions, requiring defend- 
ant to admit the filing and contents of the petition (R. 
970-973). 


Defendant was then questioned concerning the where- 
abouts in 1925 of assets listed in his 1938 financial state- 
ment as accumulated prior to 1925 but not listed in 
the bankruptcy petition (R. 973-974). Defendant testi- 
fied that old coins had been lost in an old trunk and 
that his father, with whom he had placed $9,000, had 
disappeared (R. 974). Defendant was questioned as 
to how he had earned the $9,000 between the time he 
was 14 and 17 years of age (R. 974), as to how he 
earned $16,000 to give to his mother in 1920 (R. 975), 
and as to how the money came back from his mother 
after her death in 1948 (R. 976). 


Defendant was then questioned as to a loan he stated 
he made to Carl Baron in 1927 of $5,000 and as to how 
he had secured the money (R. 977) ; as to a loan to Al 
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Crock of $5,000 in 1938 (R. 977); as to sale of house- 
hold goods in 19388, 1939, 1940 and 1941 in Oklahoma 
City for $8,500 (R. 977); and as to guns listed on his 
1938 financial statement but not on his 1925 petition 
for bankruptey CR. 978). 


Defendant was then questioned as to the number of 
lawsuits he had been in (It. 978-979, 988), and partic- 
ularly as to a suit against im in 1938 by the Bell Fuel 
Company for a $249 fuel bill (R. 979). The judgment 
in this case was marked as plaintiff’s Exhibit 80 (R. 
980) but excluded (RR. 1004) because government 
counsel had brought out all the facts through question- 
ing (R. 985-987) as permitted by the Court after ob- 
jection by defendant’s counsel to plaintiff’s Exhibit 
80 (R. 984-985). Government counsel by his questions 
brought out that this judgment was at the saine time 
that the 1938 financial statement indicated defendant 
had substantial amounts of cash (R. 987). 


Defendant was asked to identify his signature on 
an affidavit in 1928 in which he stated that he was 
entirely without funds and asked welfare aid for his 
wife. After defendant’s objection to reading from this 
document on the ground that it was incompetent, irel- 
evant and iminaterial, completely prejudicial, and 
having no reference tu any issue in the case, the Court 
permitted the affidavit to be read to the jury without 
being marked or introduced (R. 981-984). Defendant 
was again questioned about his loan of £5,000 to Baron 
in 1927 (R. 984). 


Defendant was questioned as to borrowing $300 
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from his mother in 1938 and about a mortgage on a 
trailer taken by his mother as security (R. 984-987). 


Defendant was then questioned about his business 
transactions after 1948, including trades by which he 
acquired stock in some Idaho banks, an interest in a 
hotel and property in Santa Barbara, and a theatre 
and beach home in Cheney, Washington (R. 987-991). 
He was questioned about the amount of income taxes 
he had paid since 1948 and in connection therewith 
the status of the capital gains tax payable on his sale 
of the Claremont Hotel in 1951, defendant stating that 
his accountant had advised that there would be a tax 
of $200,000 payable as defendant received installnents 
of the purchase price but government counsel at- 
tempting to make it appear that he had failed to pay 
his proper tax (R. 991-994). Objection by defendait’s 
counsel that defendant’s taxes after 1948 were imina- 
terial and that the trial should be confined to the vears 
involved was overruled (RR. 992-998). 


Defendant’s income tax returns for the years 1940- 
1943 were read in detail to the jury (R. 949-964) and 
the tax he paid each year, including 1949, was outlined 
RE SSE | 


In a tax evasion case based on net worth, the gov- 
ermnent properly may go into detail as to the defend- 
ant’s assets and labilties for years long prior to the 
indictment period if they bear on the beginning net 
net worth for the period under consideration, and thus 
have a relevancy to the case. Where the prosecution 
is on the basis of the receipt by the defendant of cer- 
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tain specific items of income in the particular years, 
however, the assets and HNabilities of the defendant 
and his statement concerning the same for years far 
removed have no relevanee and introduction of such 
evidence is error. 


err ogee. Ge S., 200 I.(2d) 493 (CLA. 9), a tax 
evasion case, this Court pointed out that, to be ad- 
missible, prior wrongful acts must be similar to the 
one now charged, quoting Boyer v. U. S., 132 F.(2d) 
12, 13 (App. D.C.) to the effect that the other alleged 
bad acts must be so connected with the offense charged 
in point of time and circumstances as to throw light 
upon the intent. This Court further held that it was 
error to adit a copy of an accountant’s tentative part- 
nership return for the reason that it was in no way 
connected ‘in point of cireumstanees’’ with the offense 
charged in the indictment. 


In Lloyd v. U. S., 226 F.(2d) 9 (C.A. 5), a specific 
item tax prosecution for the vears 1945, 1946 and 
1947, the government introduced statements given 
by the defendant to the agent concerning his assets 
and habilities for the period 1924 to 1932. The gov- 
ernment then introduced further evidence in an at- 
tempt to show that the facts stated concerning these 
assets and liabilities were untrue. The court held that 
this evidence was inadmissible and highly prejudicial 
and reversed the conviction because of it. 


im Hortman v. U. S., 215 F.(2d) 386 (C.A. 8), a 


specific item tax evasion prosecution for the years 
1945 and 1946, the court held that it was prejudicial 
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error for the prosecutor to have put into evidence a 
long hist of irrelevant matters even though some of 
them were of small moment, which tended to arouse 
suspicion that defendant had been guilty of miscon- 
duct in respect to his income taxes and to excite 
prejudice against hin, but which did not tend to prove 
the charges of the specifie items in the indictment. 
These matters included the formation of a family 
partnership, failure to report items that the defend- 
ant’s accountant had failed to take off the books, and 
padded expense accounts for years prior to the in- 
dictment years, the specific items in the indictment 
years for which he was being prosceuted not having 
anything to do with any of these matters. 


In Blumberg v. U. S., 222 F.(2d) 496 (C.A. 5), a 
specific item tax prosecution, the government intro- 
duced evidence that defendant’s wife took to New 
York in a hand satchel $30,000 in cash and had a tre- 
mendous wedding for her daughter. This evidence 
did not tend directly to establish any of the specific 
items charged in the case. The court reversed the con- 
viction on the ground that this was improper and 
prejudicial error. 


A great part of the present trial was taken up by 
the mass of testimony and exhibits concerning finan- 
cial affairs of the defendant for years long prior to the 
indictment period, and with the financial statements of 
defendant to the banks, which were within the indiet- 
ment period but which like the earlier material served 
no purpose in the ease other than to attempt to preju- 
dice the jury against the defendant. None of this evi- 
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dence showed that defendant had received more in- 
come than was reported on his returns for the vears 
involved. If it had, undoubtedly the prosecution would 
have used the net worth method in this case. None of 
it indicated in even the remotest degree whether or 
not the defeudant or the guests and emplovees re- 
ceived the benefit of the allowances. 


The irrelevant and inmaterial evidence so ad- 
mitted was used by government counsel in argument 
in a manner that emphasizes clearly its impropriety 
and prejudicial character. Government counsel stated 
CR. 1090-1093) : 


‘There is another one, the statement of Mi. Me- 
Carthy. Why would he tell My. McCarthy about 
these financial statemeuts? Why? Because the 
financial statements were, i the eyes of M1. Cor- 
bett, supposed to explain how he could go into 
these transactions in 1948 of $110,000, and because 
he had not reported anything as was shown on 
his tax returns from 1940 to 1948, or a neghgible 
amount, he has to show a loss, so he makes these 
statements, financial statements to Mr. MeCarthy 
in order to convince hin in the course of his in- 
vestigation that his financial statements are true 
and that his tax returns are true. And his reason 
for those financial statemeuts where he shows a 
loss of some Inindred thousand dollars in the 
course of these vears, tle reason is to get Mr. Me- 
Carthy to beleve that his financial statements 
confirm the false tax returns. 


‘“Now compare that with the financial statements 
given to the bank. Now what is the reason he tells 
the bank that? He says, ‘Oh ves, it is true that I 


62 


am worth $28,000 in 1948, but it is also true I am 
worth $2,500,000.’ And what is his explanation? 
One is a trading value and one is a cost value. He 
went over that one pretty fast. Now the financial 
statements are not, to the bank, are not to be con- 
sidered as any evidence of income, but they are 
to be considered as another statement given about 
the same time as to whether or not Mr. Corbett 
was telling the truth when he made the statement 
to Mr. McCarthy or was he in fact attempting to 
make another false statement to the government 
agencies, an attempt to convinee the government 
that his false returns were true. 


‘‘Now those statements in 1938, we had quite a 
time with that yesterday. We went through those 
and that brings us up also to the statements he 
made to you. Now he had gone through these 
statements with Mr. MeCarthy. Now when Myr. 
Corbett testified yesterday he was confined un- 
fortunately by about three things. First, he had 
to account for a bankruptcy petition that he had 
filed in 1925. He had to account for an affidavit 
he made in 1928. He had to account for the state- 
ment he told Mr. McCarthy what he was worth 
in 1938. He had to account for the fact that he 
was, made an affidavit of being on welfare, that 
he had made, been sued for $200.00 fuel bill. He 
had to account for the bank statements. Now that 
is sort of tough to work your way around espe- 
cially when you give a statement that you are 
worth $110,000 in 1938 and you are sued for a 
fuel bill for that small amount. It is tough to ac- 
count for being worth $110,000 and having all 
that cash on hand and $7,000 in travelers’ cheeks 
and all the rest of that, when you borrow $300.00 
from your mother to come out here from Okla- 
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homa and she takes a mortgage on your trailer. 
Now that is pretty hard to explain, especially 
when you sav that is the mother you left some 
$16,000 worth in 1920. It is pretty hard to ex- 
plain that, but he tried and we had £6,500 kicked 
from the attic down to the garage and back again 
stuck somewhere in a box, a trunk and finally 
tools, $6,500 in old coins. What he had to do, he 
had to have it in 1920 because that is what his 
statement said. He couldn’t have it in 1925 be- 
cause then his petition of bankruptcy is false. He 
can’t have it when he can’t pay his bills, so he 
finds it somewhere around in there and disposes 
of it, something to do with just before the bank 
crash. 


‘He has to account for $25,000 he says that he 
loaned his parents. His father had left when he 
was two. He comes back when he is sixteen and 
by that time he has $30,000 he has won while he 
is working as a cook. He gives his father $16,000 
and the sheriff has to get the all of these things 
to go to what vou can judge is this man telling 
the truth?” 


The Court in its instructions in no way cured the 
prejudicial effect of this testimony and this argument. 
The Court imstructed CR. 1123-1124) : 


“Minaneial statements given by the defendant 
to various banking institutions during the tmidict- 
ment vears have been adinitted in evidence. These 
statements were adnnitted and can be considered 
by you for two purposes only. First, vou can con- 
sider whether these statements confliet with the 
statement given by the defendant to the Internal 
Revenue Service during the investigation. If vou 
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find that there is a conflict in these statements, 
you may only consider such conflict as bearing 
upon the truth of the statement to the investiga- 
tor. If you find the statement to the investigator 
was not truthful, you may then consider this faet 
as bearing upon the credibility and intent of the 
defendant with respect to the failure, if any, of 
the defendant to report income and tax due thereon 
in the defendant's tax returns for the years with 
which we are concerned. 


‘‘Now secondly, [ am still talking about these 
financial statements, secondly you may consider 
whether the financial statements bear upon the 
knowledge of the defendant as to his true finan- 
cial position and the propriety and accuracy of 
the bookkeeping methods under which the de- 
fendant’s financial transactions were reeorded 
in his books and from which books defendant’s 
income tax returns for the vears in question were 
prepared. 


‘“You may also consider such knowledge as bear- 
ing upon his intent, if any, to conceal Income and 
evade tax. You are instructed, however, that these 
financial statements standing alone are not proof 
of any unreported income of the defendant in any 
of the years ’45, “46 and ’47. They should not be 
considered in your deliberations as purporting 
in and of themselves to show that any unreported 
income was received by the defendant in any 
year in question. The statements ean only be con- 
sidered for such bearing. if any, as you may find 
them upon the knowledge and intent of the de- 
fendant in filing his returns, if you find from 
other evidence in the case that there was unre- 
ported income and tax lability in said returns, 
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or not reported m said returns.’’ 

We submit that in introducing as a part of its ease 
the financial statements of 1938 and 1948 whieh were 
themselves irrelevant and imiaterial and then tak- 
ing up a great part of the record with highly preju- 
dicial testimony and exhibits having no relationship 
to the ease and no purpose except to trv to show that 
the two financial statements were incorrect, the gov- 
ermnent went far beyond that which is permissible in 
a speeific item tax prosecution and the Court erred in 
failing to sustain defendant’s objections to the finan- 
elal statements and to the other evidence. 


CONCLUSION 
We urge that the case be reversed with instructions 
to the Court below to enter Judgment for the defend- 
ant on the ground that insufficient evidence was in- 
troduced by the government for a conviction, or in 
the alternative that the conviction be reversed and 
the case sent back for a new trial. 


Respectfully submitted. 


F, A. LESouRD 
BrRockMAN ADAMS 
LittLe, LeSourp, PaLater, Scorr & 
SLEMAONS, 
Attorneys for Appellant 
1th Floor, Hoge Building 
Seattle 4, Washington 
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APPENDIX A 


SUMMARY OF TESTIMONY OF GUESTS 


ON ALLOWANCES 


1945 ALLOWANCES 
Record Page 


Name Number 


Date Allowance 


Mrs. George Jorgensen 324 August 19,1945 $ 26.50 
1946 ALLOWANCES 


Clare A. Mulvihill! 487 April 29, 1946 
Winnifred K. Lein 489 July 14, 1946 
Nora Longtin 493-494 March 13, 1946 

April 14, 1946 

May 15, 1946 
Robert R. Campbell 495 March 2, 1946 
Boyd B. Stevenson 499 July 8, 1946 
Paul H. Giese 001 January 2, 1946 

January 11, 1946 
Robert K. Lavery 903 March 21, 1946 
Lt. Herbert A. May 906 July 2, 1946 

207 July 16, 1946 

Robert Quinn McCown 2909 February 23, 1946 
Mrs. Don H. Miller ol? January 19, 1946 
Mrs. George Jorgensen 924 June 6, 1946 
Edward H. Fritzsche 026 January 30, 1946 
Jacob W. Hoover 528 March 15, 1946 
Margaret F. McCaffrey 530 March 19, 1946 
William Currie 532 July 2, 1946 
Peter Norman Holm ooo May Oil 19a6 
Harry Clifford Butterworth 538 April 3, 1946 
Arthur H. Eckels 540 January, 1946 


1946 Total 


42.35 
36.10 
22.96 
39.05 
42.85 
42.90 
51.90 
14.25 

1.88 
38.05 
63.82 
25.08 
59.30 
50.50 
46.57 
12220 
63.53 
27.65 
B02 
48.96 
31.82 
78.10 
45.76 


$962.50 


~ 
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APPENDIX B 


SUMMARY OF TESTIMONY OF EMPLOYEE 
BERNICE MORGAN ON ALLOWANCES 
(From Exhibit 13) 


Record Page 

Name Number Date Allowance 

G. L. Holmes & Mathews 158 January 15, 1946 $ 44.14 
Cameron 163 44.00 
Eckels 163 -——— 45.76 
Brisbois 163 99.99 
Shaskain 164 April 3, 1946 124256 
164 39.38 

Helmis 164 eS 90.00 
Petersen 164 ——_ 39.24 
Carlson 164 —___—_- 40.77 
Steinberger 164 —. a2 .02 
Lt. and Mrs. Hite 164 — 32.10 
164. - 50.00 

F. B. Johnson 164 March 19, 1946 92.40 
F. B. Johnson 299-259 March 27, 1946 94.50 


$752.26 
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APPENDIX C 


SUMMARY OF TESTIMONY OF EMPLOYEE 
LORETTA NEWTON ON ALLOWANCES 


(From Exhibits 15, 45, 46, 47, 48, 49, 51) 


Name 


Store No. 1 


F. B. Johnson 


A. R. Butterworth 


Al Anderson 


Robert McDowan 
Mrs. Don H. Miller 376 January 19, 1946 


Hotovitzky 

Thorpe 

Larson 

Mr. and Mrs. K. 
Pearson 

Ralph Stackum 

Rm. 915 


Fink 
Arnold 
Fink 


1945 ALLOWANCES 


Exhibits 48, 49 


Record Page 
Number Date 


390 and 453. Nov. 29, 1945 


1946 ALLOWANCES 
Exhibit 15 (47) 
398 April 8, 1946 
359 April 1, 1946 
360 March 2, 1946 


Allowance 


$100.00 


79.03 
78.10 
266.38 


361 February 23, 1946 50.50 


46.57 


Total Exhibit 47 $520.58 


Exhibits 45, 46 
369 and 420 April 27, 1946 
369 and 450 «April 28, 1946 
370 and 450 =April 28, 1946 


370 and 451 April 29, 1946 

370 and 452 April 29, 1946 
376 May 1, 1946 
Total Exhibits 45, 46 


Exhibit 51 
450 and 470 
464-465 March 27, 1946 
464-465-477 March 27, 1946 
Total Exhibit 51 
Total for 1946 


38.70 
38.00 
40.52 


61.95 
36.15 
43.26 


$258.58 


36.70 
45.20 
43.33 


$125.23 


$904.39 
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APPENDIX D 


SUMMARY OF TESTIMONY OF ARTHUR BAUMAN 
GOVERNMENT EXPERT ON FUMED PHOTOGRAPHS 


(From Exhibits 52-62) 


1945 

Ex. 
No. Name Record Date Amount 
52 Whitten 549 August 14, 1945 $ 15.44 
293 -Petersen 991 August 15, 1945 32.00 
54 Jenkins d03 December 20, 1945 44.54. 
55. «Stolfi 906 December 21, 1945 02.49 
59 ~Franki 996 December 21, 1945 50.32 
96 Cacy 997 December 23, 1945 38.15 
57. Jenkins 998 December 28, 1945 44.40 
57 Bersaker 999 ~=December 28, 1945 46.95 
58  Sandwick 961 December 31, 1945 122.66 
58 Chiswell 562 December 31, 1945 Sie 
58 Geissler 563. December 31, 1945 62.58 

Total 1945 $566.64 

1946 

59 Douglas 063 January 3, 1946 OF S2 
60 Fanning 064 January 5, 1946 02.60 
60 Savage 067 January 5, 1946 40.50 
61 Hayes 969 January 9, 1946 33.09 
61 Downey 970 January 9, 1946 43.05 
62 Petersen ofl January 11, 1946 39.24 
62 Atherton 972 January 11, 1946 51.06 
62. Giese o?72 January 11, 1946 38.05 

Total 1946 $388.91] 


Total 1945 and 1946 $955.99 
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